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in Pender. the Appellate Court graficd &
new requirement on admissibility of evi-
dence under the statute. pronouncing that
.. the declarant [must] be a representative
of the decedent....™ This requirement
appears 1o have been an attempt o himit the
scope of the statute. Pender, however, was
the first case 10 Inject such a requirement
onto the dead man’s statute, and since the
condition seemed to have no source n the
statutory language, 1t caused widespread
confusion among practitioners allempting
10 use it.

In Dingn. the Connecticut Supreme
Court cxpressly overruled the Pender
requircment that the declarant be a repre-

sentative of the decedent. stating, we
decline to engraft additional requirenients
onto clear statutory language. This Court
will not substitute its own language for thal
chosen by the legislature.™"

Dinan also set forth a comprehensive
analysis and restatement of the law under
the dead man’s statute. In so dong, the court
reemphasized the statute’s remedial rature
and primary purpose of creating evidentisry
equality between the living and the dead.®
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After Dinan. 1t 1s unclear whether and
when other evidentiary rules and privileges
will apply to the dectarations of the
deceased. As stated in Denen, “the court has
admitted evidence that satisfies the dead
man’s statute even when such evidence oth-
erwise may have been burred under other
rules of evidence™ Yet. later n the opin-
1on, the Court quoted from Dovfe v Reeves.
as follows: “[w]hile the statute i3 entitled
to, and has been accorded, a liberal con-
struction having in view its purpose and the
mischiet it was designed 1o remedy. 1L does
not tollow that the privilege conferred by 1t
is entirely without exceptions or hmilations
in operation...™

In practice. evidenece offered under the
dead man’ statute has been more often
admitted than excluded. The current dead
man’s statute uses the discrenonary word
“may™ in its first (more often used) sen-
tence, and the mandatory language “shall”
in its second.” Thus, the statute specifically
allows for a discretionary appheanon. logi-

cally giided by policy. This allowance Tor
discretion explawns, 1 part. what may
superficially appear 10 be an inconsistent
applicatton ol the statule over the years,
The touchstone for admissibility is whether
equalily belween the living and dead is fur-
thered or frustrated by admissibility of the
evidence irrespective of otherwise applica-
ble evidentiary tules or privileges. When 1t
is furthered, evidence 15 admitted: when it 1s
frustrated, evidence 1s excluded.

For instance, in Rowland v. Philadelphia,
Wilmingron & Bafumore R Co., the dece-
dent had given deposition testimony as 10
hig mpuries. but he had also previously pro-
duced a wrilten memorandum on the same
matier” Even though the two basic require-
ments for admissibility under the stiute
scemed (o have been met. the Supreme
Court beld that the memorandum should not
be admitted because the decedent had
already been a witness on his behalf and,
thus, admitting the evidence did not further
the policy of putting the decedent on equal
footing with the fiving. As the court put it,
the “reason”™ for applicability of the statute
Wi not present.

Similarly. 1 Dey-de v Regves. the Supreme
Court did not permit evidence oflered under
the dead man® ststute. but in that case the
evidence was excluded by the attormey-client
privilege ™ In Dople, the plaintff sued the
decensed’s estule and. over the objection of
the delendant, introduced testimony by the
deceased’s allomey as to the terms of an
unexecuted will. On appeal, the plainutf
argucd that the testimony introduced  was
properly admussible under the dead man's
statute The Supreme Court disagreed, refus-
ing to strip the decedent of his altorney ¢lient
privilege. which would have been available to
b had be been present o defend himself.
Based on Devfe, it appears that statcients
made to an attomey arc one of the few things
that a persen will take to the grave.

The unifving theme between Rowdland
and Dovfe is that of creating evidentiary
equity between the living and the dead In
Rowland, admiting the evidence would
have given the deceased an advantage over
the living. On the other hand. w Dople.
stripping the deceasced of his attorney-client
privilege by operation of the dead mans
statute would have given the plaintiflf an
advanlage she would not have had if the
deceased was present to defend himsetf,
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Counsel should be careful not 1o over-
state the power of the dead man™s statute,
Although Fhe Connecticur Law Reporter’s
September 23, 2006, brnief digest of the
Diran opinion states that, “The Supreme
Court Holds that the Dead Man's Safute
Permits the Admission into Evidence of
Any Statements by a Deceased Person,
Containing  Hearsay
Within Hcarsay...,” the Court did not

Lven  Statements
expressly state that conclusion. Indeed. the
Supreme Court’s holding m Dirun with
regard o the dead man’s statute appears to
be bmited to the second level of hearsay™

Furthermore, the Lavw Reparfer's state-
ment runs direetly counter to Brown v
Builer. a double hearsay case that held that
the dead man’s statute docs not solve the
double hearsay problem™ The fact that
Dingn did not expressly overrule Brouwa,
especially sinee 1t took the opportumty to
overrule Pender, suggests that Butfer 1s sull
good law.

In Browa, the plainuft, who was also the
administrator of the deceased’s estate, coms-
menced swit 10 compel the defendant 0
transfer her interest in a schooner named
the H.H. Hunscom. Atissue was whether a
bill of sale for the interest had properly
passed to the defendant. At toial, the court
recewved testimony from the plaintff that
the decedent had made certsin statements
about the transfer. The statcments were not
made. however. directly 1o the adminstra-
tor. Rather, they were made to a third-party
who also happened 10 be deceased at the
time of trial, Tt was the third-party who
passed them 1o the admunistrator. On
appeal, the Supreme Court held that i was
improper 1o admit the decedents state-
ments, As the Court bluntly put 1, “The
dead eannot. . . be made to speak through the

LIS

dead ™™ Sad differently, the administrator’
testimony  contained  improper  double
hearsay.® and the dead mans statute
removes only ong level

Dincerr mvolved a similar double hearsay
problem, Tn Dinun, the deceaseds widow
challenged the deceaseds will on the
grounds of undue mvfluence alleged 10 have
been exerted by his grown daughter from a
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prior marniage. The plaintuft sought to intro-
duce (through her own testiimony) a state-
ment that the decedent had made to her
regarding threats the daughter had made to
him. The plamunff clammed that the state-
ments were adnissible on the first level of
hearsiy because they were offered to show
their effect on the testator not for their truth;
as to the second level, the statements were
clammed admissible under cither the state of
mmd exception or the dead man's statute.™

The Appellate Court ruled that on the
Birst level hearsay. the stdtements were,
mdeed. properly ofiered for the nonhearsay
purpuse of showing the effect on the testa-
tor.” As 1o the sccond level, the Appellate
Court summuarily rejected application of the
dead man’s stanute. and ihen rejected the
state of muind claim as well.™ The Supreme
Court reached a dilferent conclusion and
undertook a different anilysis.

As 10 the first level of hearsay, the
Supreme Court held that the “Appellate
Court properly concluded that [the slate-
ments] had a proper nonhcarsay use 1o

e

show thew effect on the testator”™ Tt was
not untt] a1t reached the second level of
licarsay that the Supreme Courl resolved
the matter under the dead man’s statute.™
This was consistent with the cerufied
appeal question of “whether the Appellate
Court properly concluded that.. the testa-
tor's recounting of those statements 1o the
plantil was madnussible hearsay.”™
short. the specitic question of whether the
dead muan statute resolved a double

In

hearsay problem was not before the Court,
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The history of the dead man’s statute
rests deep n the carly, fundmmental cviden-
trary principfes of Connechicut jurispru-
dence. Unlike tts beneficianies. the statute
remains alive and. through interpretation,
has emerged stronger and with a renewed
vitahlv. There 1s every indication that. for
the future. the dead man's statute wilt
TeMain o monument to the principle that
death will not the dead. In
Conneeticut, dead men still tell ales. CL
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Dusiness-related matters, Julia B. Movrris s «
pariner vith ('Connell Flahern & Ainnore
t Hartford Together they have g diverse
range of experience with regard 1o business,
itigation, and appellate matizrs. Thev live in
Middlebury wirth thew four children
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Fractice juip

IF_E;o:_x-r al is to thwart the admis-

sion of ev e offered un

dead man’s statute, argue that the
evidence will not promote evidentiary
th.lit(.-f between the deceased and
the adverse party. ,a"f\lso_, do not over-
look other rules of evidence—t
magy not be dispositi\rc, but the i

be persu sive.
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